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Professors fiercely champion free speech. Many believe that unfiltered, even offensive, expression is 
fundamental to post-secondary academic life. But what about their students? Should student social 
media posts be punishable, even if they are made off-campus?

This emerging issue in the perpetual battle over free expression speaks to the perils of ever-present 
devices, ubiquitous wifi and instantaneous communication. Given Bill C-10's potential impact on Canadian 
online speech, such as the Canadian Radio-television and Telecommunications Commission (CRTC) 
potentially regulating content we view on social media, defining the contours of online expression is 
important.

Tinker tailors speech: The disruption test

Tinker v. Des Moines remains the iconic student expression case. The case involved young activists who 
wore black armbands to school to protest the Vietnam War. Administrators expelled the students until 
they removed this "offensive" clothing. The students fought back.

In response, U.S. Supreme Court Justice Abraham Fortas wrote that students do not "shed their 
constitutional rights to freedom of speech or freedom of expression at the schoolhouse gate," 
guaranteeing student speech constitutional protection in America.

The Tinker standard became determinative. Expression was protected as long as it did not disrupt 
education.

Subsequent cases refined Tinker's broad speech protection. Bethel prohibited sexually vulgar speech 
made during a school assembly. Hazelwood School District vs. Kuhlmeier granted a school editorial 
control over sponsored activities like student newspapers. Morse v. Frederick permitted a school to 
restrict speech promoting drug use. Mahanoy Area School District v. B.L. involves a cheerleader who was 
suspended for posting expletives on Snapchat (she had expressed frustration over not making her high 
school cheerleading squad). This case is currently being decided by the U.S. Supreme Court. Substantial 
disruption remains the standard.
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Professors fiercely champion free speech. Many believe that unfiltered, even offensive, expression is 
fundamental to post-secondary academic life. But what about their students? Should student social media 
posts be punishable, even if they are made off-campus?

This emerging issue in the perpetual battle over free expression speaks to the perils of ever-present devices, 
ubiquitous wifi and instantaneous communication. Given Bill C-10’s potential impact on Canadian online 
speech, such as the Canadian Radio-television and Telecommunications Commission (CRTC) potentially 
regulating content we view on social media, defining the contours of online expression is important.

Racialized students account for 40 per cent of undergraduates and graduates at Canadian universities. 
Weighing unrestricted expression via dynamic technologies against fostering a tolerant public sphere will test 
the fundamental freedoms we cherish in our democratic society.

Subsequent cases refined Tinker’s broad speech protection. Bethel prohibited sexually vulgar speech made 
during a school assembly. Hazelwood School District vs. Kuhlmeier granted a school editorial control over 
sponsored activities like student newspapers. Morse v. Frederick permitted a school to restrict speech 
promoting drug use. Mahanoy Area School District v. B.L. involves a cheerleader who was suspended for 
posting expletives on Snapchat (she had expressed frustration over not making her high school cheerleading 
squad). This case is currently being decided by the U.S. Supreme Court. Substantial disruption remains the 
standard.

Canada has no formal case law equivalent to Tinker, so student online expression rules tend to vary depending 
on campus policies. For example, the University of Toronto Mississauga suggests that faculty, staff and 
students who post to institutional accounts follow the Golden Rule in guiding their posts, among other 
prudent recommendations.
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